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al{ anfhu z 3rat am?gr si#ts rra aat ? a g 3me uf zqenfRerfa fa
4al; Tg el 3rf@rat at 3ri:frc;f m gaterv sir4ea Igd5at &r ..

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() #a€tu sqlzyc srf@rzu, 1994 ctr tTRT 3ra Rh4 aarg g Iii a a ii at#rd er cITT
\jlf-tfRT cB" -q~ 4-<'tJ,i:b cB" 3faTffi ~a-TUT 37r4a afh Rra, ma war; far irz, lula
feat, #heft ifGr, Rta ta qa,i f, {fact : 110001 cITT ctr ~~ I

(i) A revision application lies to the Under Secretary, to the Govt._ of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,· Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following qase, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=flc1' ctr mfrrmesra w# afar at fat qss u 3r4 arr u
fa4t or4r au qosrr ima a g; mf , zu fa#t rvsr ar wen i a? a fa#t
i:bl-<-&i;J ~ m fcl:Rfr ·~0:.SPII.'< 'B itr t ,fa #a tr g{ &t I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to 3nother during the course of processing of the goods in a

use or in storage whether in a factory or in a warehouse.
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ma are fa# rz u v? Ruff na w u ma # faRufo i sqzjr zyca aa
me R nl« zgenRe #mawt ant are fa#t lg znqr Raffa at

(A)

(B)

ln case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the good~ which are exported
to any country or territory outside India. ··

In case of goods exported outside India export to Nepal or Bhutan:' without payment of
duty.

~ '3ctllG'i c#i" sraa gegr a fg it sqt #fee mr al n{& shh ha arr?r
uit sr err vifr Jal RI cB -~' ~-rcfrc;r cB" &m "Cflfur at fl u al al i faa
rf@fr (i.2) 1998 m 109 &Rf~~ ~ "ITTI ..

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there_J.mder and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(i) ' #tu sn4a gen (3r4tc) Pura@t, 2001 cB" ~ 9 cB" 3Rl1IB f21Plf<{~ ~~ ~-8 "B
at ufaji , 4fa 3mar If smls fa fa a m a #fared-cm?r vi 3ft
~ ~ zj-zj 'ITTdllT cB" Tr! Gr m4a fa arr alRg [a tr arar <.l gr sf)f
a sif ar 5g feff 6t qrar a 4a # x=ITl!f "tr3lR-s -~ ~ -ma- ~ mrfr
afe;y

The above application shall· be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rf21'3'1;:i ~ cB" x=ITl!f ui via a ya ala qa zur st a@tit u) 2oo/-#tu
~~~ 3ITT \Jl6T fi<iJlrlXcb½ ~~~~"ITT W 1000/-. cITT ffl~~~I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. •,.

#tar zyca, a€tu sqra grca vi tar a ar4#tu -nnf@raw a 4fR r4ha
Appeal to Custom, Exdse, & Service Tax Appellate Tribunal.

(1) 4tu Gura cs 3r@Ru, 1944 #l err 35-il'/35-~ cB" 3Rl1IB:...:.
:r_-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) saa~Ra qRb 2 (4)a i sag srar # rarart sr@a, 3r@hit a me i# zyc,
ah4tu sarzfc ya ara 3r@l#tu mrznferaufrec) 8t ufa er qf8al, rs#rala
if 2ndm-aT, &l§J..Jlffi 'J-rcFf 'J-lfl-<cll 'VRt.J:;[.-jlJI~, 61(:5J..Ji:'tl&llc't-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
et n as mentioned in para-2(i) (a) above.

0

0
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The appeal to the Appellate Tribunal shall ~e filed in quadruplid:ite in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of-crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place'where the bench of
the Tribunal is situated.

(3) 4R za 3mer i a{ pa snsii at ar&tr & at r@tae sir a fa #l cl?T·':fIBPf
sqfaa in fa urn feg gsa a @lg; #ft f fra rt arfaa fg
zqeferf 3r&)); nznf@raur at vs 3n8la a a€ta war at va 3nae fa5u \i'ITffi -g 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) arzaru zrcserf@fr «97o zqeniitfea #t~-1 a oifa fefffRa fag 7ir #r
34aa zn Gora zqenRenR Rufzu qTf@art an?r a r@ta #t ya 4fau 5.6.so h
cbl.-llllllC'lll ~ Rene WTf mrIT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

ga 3it iafer mii at Rirut cf@ A1:fliT cm 3it st zn Graf fart ma a u
#tar zrca, ta sar4a zrca vi hara 3r41#ta nzrf@raw (araffafe) fr, 1982 "tr~
1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

2s fr yea, ala saran yen vi hara r4@Rh 'nznf@raw(free),#
~~ cB" ~ "tf cf5cto!.IJ..lil !(Demand) Zcf ~(Penalty) "cf5T 10% 119 "GfJ..17" cf5"BT
ofatf ? 1resifts, sf@raaa ga "GlliT 10 ~~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

..
h4tu3nea it@ares# aiafa, fret@t "afar a6tir(Duty Demande,c;l)-

a. Section) is ±p es aaafuiRatr; '
ss far re#ahr2 3fszalft;
av hr@}fezfuifau 6has2rift.

> uasav«if@a or4hr lus q& nm a6lgerm , er)er afara hfgaaa fearnu$.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xci) amount determined under Section 11 D;
(xcii) amount bf erroneous Cenvat Credit taken;
(xciii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3n2grhufsfla ,Rr»Ur #rrzyea orrar zeu aus Raif@a gt atjau ngyeah 10%

yraqftsfhatav Ralf@a stasavsh 1ograrust Gara#?I

In view of above, an appeal against this order shall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
y alone is in dispute." ··

(5)
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Archi Finmark and

Communication Ltd., 311/313, Nalanda Enclave, Opposite Sudama Resort,

Pritamnagar, Ellisbridge, Ahmedabad- 380 006 (hereinafter referred to as

the "appellant") against Order in Original No. CGST/WS07/O&A/OIO-

010/AC-RAG/2022-23 dated 22.05.2022 [hereinafter referred to as

"impugned ordet'] passed by the Assistant Commissioner, Division-VII,

CGST, Commissionerate : Ahmedabad South [hereinafter referred to as

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

AABCA3094N. As per the information received from the Income Tax

Department, the appellant had earned income from services amounting to

Rs.13,31,801/- during F.Y. 2014-15. However, they did not obtain service

tax registration and did not pay service tax on such income from service.

The appellant was called upon to submit documents, however, they did not

submit the called for documents and details. Therefore, the appellant were

issued Show Cause Notice bearing No.a V/WS07/O&A/SCN

378/AABOA3094N/2020-21 dated 29.09.2020 wherein it was proposed to :

a) Demand and recover the service tax amounting to Rs.1,64,611/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

c) Prescribed late fee should not be recovered from them under Rule 7C

of the Service Tax Rules, 1994 read with Section 70 of the Finance Act,

1994.

3. The SCN was adjudicated vide the impugned order wherein '

I. The demand of service tax amounting to Rs.36,499/- was confirmed

along with interest.

II. Penalty amounting to Rs.10,000/- was imposed under Section 77(1) of

inance Act, 1994.

0

0
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III. Penalty amounting to Rs.36,499/- was imposed under Section 78(1) of

the Finance Act, 1994.

IV. Penalty amounting to Rs.20,000/- was imposed under Section 70 of the

Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

V. The demand of service tax amounting to Rs.1,28,112/- was dropped.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds '

1. The impugned order is against facts, equity and law and therefore, is

bad and illegal.

0 11. The adjudicating authority has erred in imposing penalty on whole

income of Rs.13,31,801/ by completely misconstruing the facts.

111. Invocation of extended period of limitation is wholly without

jurisdiction, arbitrary and illegal.

1v. They are not liable to pay tax under the Finance Act, 1994 as the

services provided by them are covered under Notification No. 33/2012

ST dated 20.06.2012. Therefore, the question of filing of returns does

not arise.

0

v. The imposition of penalty under Section 70 of the Finance Act, 1994

read with Rule 7C of the Service Tax Rules, 1994 is bad and illegal.

v. They are not involved in providing any taxable services and therefore,

are not required to take service tax registration. The imposition of

penalty under Section 77(1) of the Act for not taking registration is

bad and illegal.

5. Personal Hearing in the case was held on 10.02.2023. Shri Hardik H.

Shah, Chartered Accountant, appeared on behalf of appellant for the

hearing. He submitted a written submission during hearing. He reiterated

the submissions made in appeal memorandum.

6. In the written submission dated 09.02.2023 filed during the personal

ring, the appellant contended have, inter alia, as under :
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»» 'They were in the business of publication of Magazine in the name of

'Smart Magazine' which is circulated on weekly basis. Hence, it is said

to be Print Media. They are having income from sale of Magazine and

other service income. For the service income, they are under the bona

fide belied that the same is not covered under service tax.

► In their written submission dated 24.09.2020, they had mentioned

that there are two sources of service income. One from sale of space

for . advertisement 1come and another Lavajam of Online

subscription.

► They are under the bona fide belief that income from sale of space for

advertisement in print media is not taxable under Section

65(105)zzzm).

► In Para 6.1 of the impugned order it is mentioned that they had not

produced any evidence. But they had submitted and complied with all

the notices issues by the adjudicating authority and they have not

been asked for submission of proof of income or any such other

information.

> As part of their appeal memorandum, they have submitted sample

copies of invoices of income generated from Sale of Space for

advertisement in print media and ledger of income from Sale of Space

for advertisement in print media totaling Rs.6,38,566/-.

► It is wrongly stated in the impugned order that they have not

submitted the requisite information and suppressed facts from the

department. They had not filed ST-3 returns as they were of the bona

fide belief that their services are not taxable and covered by

• Notification No. 33/2012-ST and, hence, not required to take service

tax registration.

»» Their services may be held as not taxable as they are covered by the

Negative List of services.

» They have not suppressed any facts and there is no intention to evade

payment of tax on their part.

► The services provided by them are reflected in their books of accounts,

audited financial statements and ITR. This shows that there is no

suppression of facts.

0

0
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► There was scope of doubt whether service tax was payable or not and

it is settled law that where there was scope of doubt whether duty was

payable or not, it is not intention to evade payment of tax. Reliance is

placed on the judgment in the case of Tamilnadu Housing Board Vs.

CCE -1994 (74) ELT 9 (SC).

»» The demand is for FY. 2014-15 and the SCN was issued on

29.09.2020. Due date for filing ST-3 return for April to September,

2014 is 25.10.2014 and thus is relevant date. Five years from this date

ended on 25.10.2019. Hence, the demand confirmed for April to

September, 2014 is illegal as no demand can be made beyond five

years.

}> As there is no suppression of facts with intent to evade payment of

tax, extended period of limitation cannot be invoked. The SCN issued

after expiry of normal period of limitation is time barred.

}> As there is no service tax liability and there is no suppression of facts

or violation of the provisions of the Finance Act, 1994, no penalty can

be imposed under Section 70, 77(1 and 781) of the Finance Act, 1994.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions,·the submissions

made during the personal hearing and the materials available on records.

The dispute involved in the present appeal relates to the confirmation of

demand for service tax amounting to Rs. 36,499/-. The demand pertains to

the period FY. 2014-15.

8. It is observed that out of the total income from services amounting to

Rs. 13,31,801/-, the appellant had contended before the adjudicating

authority that an amount of Rs. 6,38,566/- is from sale of space for

advertisement in print media, which is exempted from payment of service

tax. The adjudicating authority, however, rejected the contention of the

appellant on the grounds that "Although the noticee mentioned in its reply

dated 24.09.2020 that sample invoices enclosed are not furnished by them

on purpose, andhence, Ihold that the noticee is required topayService Tax

n the amount which is in excess ofRs. 10 Lakhs earned as sale ofservice



8

F No.GAPPL/COM/STP/2781/2022

income in FY2014-15°Therefore, the only ground, on which the contention

of the appellant regarding sale of space for advertisement was not accepted

by the adjudicating authority, was the non submission of documents by the

appellant.

8.1 The appellant have as part of their additional written submissions

filed during course of the persons hearing submitted sample copies of the

invoices pertaining to sale of space for advertisement and also copy of the

ledger account pertaining to advertisement space sales. I have perused the

documents submitted by the appellant and find that the appellant have,

during F.Y. 2014-15, earned income amounting to Rs. 6,38,566/- from sale

of space for advertisement. At this juncture, I find it pertinent to refer to

Section 66D(g) of the Finance Act, 1994, which is reproduced below:
"selling of space or time slots for advertisements other than advertisements
broadcast by radio or television;"

8.2 Sub-section (g) of Section 66D of the Finance Act, 1994 was amended

by the Finance (No.2) Act, 2014, w.e.f 01.10.2014 to read as:
"selling space for advertisements in print media".

8.3 It is observed that the appellant are engaged in the publishing of a

Weekly magazine in the name of 'Smart Magazine". In terms of Section 66D

(g) of the Finance Act, 1994, selling of space for advertisements is not

taxable by virtue ofit being in the Negative List of Services. The documents

submitted by the appellant show that income amounting to Rs.6,38,566/

was earned by sale of space for advertisement in print media, which falls

within the ambit of Section 66Dg) of the Finance Act, 1994. Consequently,

the same is not chargeable to service tax.

8.4 The total income from services provided by the appellant during F.Y.

2014-15 is Rs.13,31,801/-. The adjudicating authority has, in the impugned

order, held that the appellant are eligible for benefit of threshold exemption

in terms of Notification No. 33/2012-ST dated 20.06.2012. Since the income

amounting to Rs. 6,38,566/- is exempted from payment of service tax, the

· o be excluded for arriving at the taxable value of services provided

ellant and by excluding this amount, the taxable value of the

0

0
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appellant during FY. 2014-15 is below the threshold exemption limit of

Rs.10 lakhs. Consequently, the appellant are not liable to pay service tax

and neither are they required to get themselves registered with the Service

Department.

9. In view of the above, I am of the considered view that the impugned

order confirming the demand of service tax along with interest and penalties

is not legally sustainable. Accordingly, I set aside the impugned order and

allow the appeal filed by the appellant.

THe appeal filed by the appellant stands disposed of in above terms.

Atte ted:

.. oc%,0%
A±Re<kfumar )

Commissioner '(Appeals)
Date: 24.03.2023

0

(N.Su anarayanan. Iyer)
Assistant Commissioner (In situ),
CGSTAppeals, Ahmedabad.
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Commissionerate ' Ahmedabad South.
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(for uploading the OIA)
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5. P.A. File.




